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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, DC 20554

In the Matter of

Implementation of
sections 12 and 19 of the
Cable Television Consumer
Protection and Competition
Act of 1992

Development of Competition and
Diversity in Video Programming
Distribution and Carriage

To: The Commission

)
)
)
)
)
)
)
)
)
)
)

MM Docket No. 92-265

REPLY COMMENTS OF VIACOM INTERNATIONAL INC.

viacom International Inc. ("Viacom"), by its attorneys,

hereby submits its reply comments in the proceeding

referenced above.

I. Introduction

In the First Report and Order implementing new program

access provisions of the Cable Television Consumer Protection

and Competition Act of 1992 ("1992 Cable Act" or "Act"), the

Commission stated that it would reconsider a de minimis

exemption from the new rules if the agency were presented

with evidence demonstrating that a vertically integrated

program service whose commonly owned cable systems contribute

a minimal percentage of the total subscriber base for that





differences in costs incurred at the distributor level in

justifying price differentials.

There is significant record support for Viacom's

Petition. Nevertheless, some commenters oppose the proposed

rule changes simply by arguing that All vertically integrated

program services, regardless of how little the commonly owned

cable systems contribute to each such service's respective

subscriber base, should be sUbject to burdensome regulation.

The opponents, however, fail to offer any rationale to

sUbject vertically integrated program services that rely on

non-affiliated distributors for ninety-five percent of their

subscribers to the same rules as program services with

significant vertical interests. Further, the record and

legislative history support viacom's proposal to permit

vertically integrated program services to consider costs

incurred at the distributor level in justifying price

differentials. Viacom submits that the modifications to the

program access rules proposed in its Petition will further

the pUblic interest by promoting the goals of the Act without

imposing unnecessary regulatory burdens.

II. The Evidence Supports a De Minimis Exemption from the
Program Access Rules.

In its Petition, Viacom demonstrated that the business

interests of a program service whose commonly owned cable

system subscribers account for less than five percent of the
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subscribers to that service are best served by ensuring the

widest possible distribution of its programming. 3 Despite

this showing, certain commenters urged the Commission to

impose the same onerous regulations on All vertically

integrated program services without regard to the degree to

which the commonly owned cable systems contribute to each

such service's respective subscriber base. Opponents of the

exemption essentially assert four justifications in favor of

regulation. None withstands scrutiny.

First, opponents suggest that the mere existence of a

difference in price charged to cable and non-cable

distributors demonstrates that all vertically integrated

program services should be sUbject to the program access

rules. 4 As an initial matter, the Act is not concerned with

price differentials that may arise in ordinary competitive

circumstances -- but only with those that result from a

3 See Viacom Petition at 2-7; see also Comments of
Group W Satellite Communications In Support of Petitions for
Reconsideration and Clarification, MM Docket No. 92-265 (July
14, 1993), at 2-3 ("Group W").

4 See Wireless Cable Association International, Inc.
Opposition to Petitions for Reconsideration, MM Docket
No. 92-265 (July 14, 1993), at 8 ("Wireless"); Statement of
Opposition of Consumer Satellite Systems, Inc. to Petition
for Reconsideration, MM Docket No. 92-265 (July 12, 1993), at
6 ("Consumer Satellite"); Opposition of DirecTv, Inc. to
Petitions for Reconsideration, MM Docket No. 92-265 (July 14,
1993), at 12.
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program service's affiliation with cable systems. s Further,

simply asserting that price differentials exist does not in

any way rebut Viacom's well-documented finding that a program

service whose affiliated cable systems contribute less than

five percent to its subscriber base has no incentive to

discriminate. Opponents of the exemption have not presented

any evidence to demonstrate how a program service that would

qualify for the exemption could adversely affect pricing or

availability of programming.

By imposing the program access requirements only on

vertically integrated program services, Congress determined

S Even when vertically integrated program services
are sUbject to the program access rules, they are not
required to offer the same prices, terms, and conditions to
every distributor. See First Report and Order 8 F.C.C. Rcd
at 3405-3412. For example, the Act specifically permits
different prices to account, inter AliA, for variations in
the number of subscribers or "in the cost of creation, sale,
delivery, or transmission" of the programming. 1992 Cable
Act, § 628 (c) (B) (ii), (iii).

Moreover, the license fees charged to cable systems do
not necessarily provide appropriate benchmarks for comparing
the rates charged to non-cable distributors. As Viacom has
stated previously, "a basic premise of the Act is that cable
operators have market power and have exercised their leverage
as the virtually sole providers of program services to
consumers." See Comments of Viacom International Inc., MM
Docket No. 92-265 (Jan. 25, 1993), at 56. As a result, cable
has been able to extract below market rates from programmers
in return for carriage of those services to the vast majority
of the viewing pUblic. Simply stated, Viacom's rates to non
cable distributors reflect a desire to receive a legitimate
market price for its services rather than an attempt to
discriminate against alternative technologies. Further,
discrimination against competitors to cable would only
enhance cable operators' market power to the detriment of
programmers.
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that non-vertically integrated program services do not have

an incentive to discriminate. Viacom has demonstrated that a

vertically integrated program service whose commonly owned

cable subscribers account for only a de minimis percentage of

subscribers to that service does not have an incentive to

discriminate for or against any particular distributor

because the gain resulting from increased cable

sUbscribership would be too small to overcome the loss of

program service revenue resulting from denying programming to

alternative distributors. 6 Commenters opposing the exemption

do not present any plausible evidence, or even a theory, that

would serve to rebut this fundamental proposition. 7

6 ~ Viacom Petition, Appendix (the Economic Case
for a De Minimis Exemption from the Commission's Program
Access Rules) at 7-13; Comments of Group W at 2-3.

7 certain commenters took exception to Viacom's
proposed de minimis exemption and expressly or implicitly
alleged that they had been treated unfairly with respect to a
program service that would currently come within the proposed
exemption. These allegations included several misstatements
of fact. For example, Consumer Satellite claims
discrimination by Viacom based on a difference in rates it
pays to offer Viacom's MTV, VHl and Nickelodeon services as
compared with those rates payable by "cable affiliated" HTVRO
distributors. Consumer Satellite Comments at 6. Consumer
Satellite fails to disclose that NRTC, a non-cable affiliated
national wholesale HTVRO distributor, enjoys the same rates
for those services as the two cable affiliated national
wholesale HTVRO distributors of those services, TCl and Cox.
Consumer Satellite also fails to disclose that it enjoys the
same rates for Viacom's Showtime and The Movie Channel
services as do other HTVRO distributors of those services.
By way of further example, contrary to suggestions that
Viacom has not dealt fairly, Liberty Cable began offering
Viacom's Showtime and The Movie Channel services in 1986
through one of Viacom's national SMATV distributors, and

(continued... )
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Second, opponents assert that a vertically integrated

program service may have a long term interest in

discriminating against non-affiliated distributors to

eliminate competition in areas where they might operate

commonly owned cable systems at some time in the future. 8

Viacom submits that such a theory is wildly speculative and

should not form the basis for rejecting the exemption.

Moreover, this theory ignores the fundamental nature of

the proposed de minimis exemption. The exemption would cover

qualifying program services only so long as they rely upon

non-affiliated distributors for at least ninety-five percent

of their subscribers. Accordingly, the proposed exemption

simply cannot lead to the speculative predatory conduct

feared by Wireless and Liberty cable, because any program

service that expands its cable holdings such that commonly

owned systems contribute more than five percent to the

service's subscriber base will lose the benefit of the

exemption.

Third, Wireless asserts that some programming, such as

sports, is so popular that purchasing decisions may be made

7( ••• continued)
since July 1992 has enjoyed an extremely competitive
licensing arrangement directly with Showtime and The Movie
Channel. See opposition of Liberty Cable Company, Inc. to
Petitions for Reconsideration, MM Docket No. 92-265 (July 14,
1993), at 3 ("Liberty Cable"). Finally, Viacom hasCompany,37fslaind

isnTj
17.3644 0 0 12.9 49.6546 044.Tm
(iearlie)Tj
17.2193 0 0 12.9 131.9468 044.Tm
(ifilng)



solely on the availability of that programming. 9 In the

absence of such programming, so the argument goes, non-cable

distributors will lose customers to systems that carry the

desired programming. However, no one has even claimed that

any vertically integrated program service that would qualify

for Viacom's proposed exemption provides programming that is

essential to the success of an alternative distributor. lO

Moreover, Wireless has offered no support for its theory. As

a result, even assuming the validity of Wireless' unsupported

assertion, non-cable distributors will not suffer any loss of

"critical" programming or bargaining power if the Commission

adopts the exemption proposed by Viacom.

Fourth, GTE contends that Viacom's study, if taken to

the extreme, would justify exempting a vertically integrated

program service whose commonly owned cable subscribers

account for fifty percent of the subscribers to that

service. 11 This argument misses the mark. Viacom has

proposed a very conservative level of subscribership shared

by the program service and its affiliated cable systems at

which it is absolutely clear that a program service would not

have any incentive to engage in discriminatory conduct.

Viacom's study demonstrates that the proposed five percent

9

10

See Comments of Wireless at 9.

See supra, note 2.

11 See opposition of GTE Service corporation, MM
Docket No. 92-265 (July 14, 1993), at 4.
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threshold is sUfficiently low so that proqram services

qualifyinq for the exemption would not have discriminatory

incentives based on their commonly owned cable systems, even

if the assumptions used in the analysis are not perfect. 12

No one has disputed this fundamental premise. Thus, the

Commission can be very confident that the proposed Q& minimis

exemption will not lead to the type of abuses that the Act

was designed to prevent.

III. The Legislative History Makes Clear that a Programmer
May Consider Differences in Costs Incurred at the
Distributor's Level as Well as the Programmer's Level.

In the First Report and Order, the Commission declined

to permit a program service to consider costs incurred at the

distributor level in justifying differences in prices charged

to distributors. 13 However, the legislative history on this

issue clearly and unambiguously supports a programmer's right

to consider costs at the retail level.

As Viacom demonstrated in its opening comments in this

proceeding and the Petition, the colloquy between Senators

Kerry and Inouye regarding which costs may be considered by

vendors is unequivocal. 14 Sen. Inouye, a principal sponsor

of the 1992 Cable Act, answered in the affirmative Sen.

12

12-13.

See Viacom Petition, App. at 7-8.

First Report and Order, 8 F.C.C. Rcd at 3406-3407.

See Comments of Viacom at 50; Viacom Petition at
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Kerry's question, "Am I correct in understanding that as used

in subsection 2(B)(ii) the cost of creation, sale, delivery

or transmission of programming refers to costs incurred at

the multichannel video programming distributor's level as

well as at the program vendor's level?"1.5 The exchange is

clear: a distributor's costs can be considered in justifying

the programmer's price differentials. Neither the Commission

nor any commenter has offered a plausible alternative

explanation. 16

IV. Conclusion

Therefore, Viacom submits that the Commission should

reconsider its program access rules as requested herein and

in viacom's Petition for Reconsideration and Clarification.

Respectfully submitted,

VIACOM INTERNATIONAL INC.

BY:~c~Jr~
Lawrence W. Secrest, III
Philip V. Permut
Todd M. Stansbury

of
WILEY, REIN & FIELDING
1776 K Street, N.W.
Washington, DC 20006
(202) 429-7000

July 28, 1993

Kenneth Logan
Joseph Tringali

of
SIMPSON THACHER &

BARTLETT
425 Lexington Avenue
New York, NY 1001
(212) 455-2000

Its Attorneys

15 See 138 Congo Rec. S16,671 (daily ed. Oct. 5, 1992)
(emphasis added).

16 ~. Comments of Wireless at 22-24; Comments of Bell
Atlantic on Petitions for Reconsideration, MM Docket No. 92
265 (JUly 14, 1993), at 5.
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